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companies that attended the meeting:
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1.1206 ofthe Commission's Rules, an original and one copy ofthis letter along with the
attachments are being filed with your office. Ifyou have any questions concerning this
submission, please contact the undersigned.
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1996 TELECOM ACT DOES NOT AFFECT THE FCC'S JURISDICTION
OVER LEC-CMRS INTERCONNECTION

Section 332(c) Establishes a Federal Framework for the Regulation of LEC-to-CMRS
Interconnection, Including Interconnection Rates

With the enactment of section 332, Congress deliberately chose a federal regulatory
framework to apply to all commercial mobile services. In so doing, it specifically exempted
CMRS from the dual federal and state regulatory regime originally established to govern
interstate and intrastate services. 11 The Commission has acknowledged the broad nature of
this statutory preemption: "Congress has explicitly amended the Communications Act to
preempt state and local rate and entry regulation of commercial mobile radio services without
regard to section 2(b)" of the ACt. 21 While section 2(b) generally deprives the Commission
of authority over intrastate communications,31 Congress amended that provision to except
mobile communications services from the general limitation on Commission authority.41

This regulatory framework embodied in section 332(c) has already yielded tangible
benefits, promoting the rapid expansion of wireless services by removing unnecessary
regulatory constraints. 51 Through the auction process, the marketplace has responded to the
adoption of this framework by valuing PCS licenses at more than $15 billion to date.

As part of the Federal regulatory scheme for CMRS, section 332 gives the
Commission plenary jurisdiction to order LEC-to-CMRS interconnection pursuant to the
provisions of section 201 of the Act.61 LEC-to-CMRS interconnection is a Federal matter

11 See 47 U.S.C. §§ 152(a)-(b).

21 H.R. Rep. No. 103-111, 103d Cong., 1st Sess. 260 (1993) ("Budget Act House
Report").

31 Louisiana Public Service Commission v. FCC, 476 U.S. 355, 374 (1986).

41 47 U.S.C. § 152(b) (establishing that the Commission lacks jurisdiction over intrastate
communications "[elxcWt as provided in ... section 332") (emphasis supplied).

51 In June 1993, there were approximately 13 million cellular subscribers. There are
currently about 32 million subscribers, an increase of 150 percent.

6/ kl.. at § 332(c)(1){B).
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governed by Federal law and administered by the Commission. 71 Of necessity, this grant of
plenary authority over interconnection and CMRS rates carries with it jurisdiction over the
rates LECs charge wireless providers for interconnection. The Commission itself has
determined that section 2(b), as amended, and section 332(c) establish Federal jurisdiction
over all CMRS rates, including the rates charged for interconnection. 8

' This conclusion
flows logically from the statute itself. The 1993 Budget Act amended section 2(b) to remove
the bar on Federal regulation of "charges ... in connection with intrastate communication
service ... by radio." Thus, it is not the case that the FCC's authority over CMRS rates is
limited to end user charges.

State regulation of LEC-to-CMRS interconnection rates is fundamentally inconsistent
with the statutory goal of a nationwide CMRS market where the rapid deployment of wireless
technology is encouraged. 9/ This is especially true in the case of PCS, which will operate in
geographic areas that cross numerous state boundaries. Even if it were possible to segregate
interstate and intrastate traffic, requiring a PCS provider to comply with several state
compensation arrangements for a single set of facilities is directly contrary to the purposes of
the section 332. Cellular networks likewise have evolved to a point where "local" systems
are now served by centralized signalling hubs that support multi-state regions. With CMRS
providers increasingly utilizing such regional architecture, compliance with multiple,

7/ ~ Budget Act House Report at 261 ("The Committee considers the right to
interconnect an important one which the Commission shall seek to promote, since
interconnection serves to enhance competition and advance a seamless national network. ")

8/ CMRS Second Rej>ort, 9 FCC Rcd at 1499-1500, 1506-1507; In the Matter of Egual
Access and Interconnection Obli&ations Pertainin& to Commercial Mobile Radio Services.
Notice of Proposed Rulemakin& and Notice of InQuiry, CC Docket No. 94-54, FCC 94-145
(reI. July 1, 1994), at 1 143 ("EQual Access Notice") ("With respect to state jurisdiction over
the intrastate rates charged by CMRS providers, the CMRS Second Report determined that
the Budget Act preempt any state regulation of CMRS interconnection rates. ").

9/ Q:.. Transcontinental Gas Pipe Line Corp. v. State Oil and Gas Board of MississiWi,
474 U.S. 409, 422-425 (1985) (state order regulating purchase of natural gas by pipeline
provider was preempted by federal statute because it undermined Congress's determination
that supply, demand, and price be determined by market forces and disturbed the uniformity
of comprehensive federal regulatory scheme).
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inconsistent rate structures for interconnection would be unnecessarily complex and
burdensome. 101

To the extent states permit LECs to charge discriminatory rates or deny mutual
compensation treatment to CMRS providers, moreover, state involvement in interconnection
issues amounts to prohibited entry regulation. III Excessive charges for monopoly
interconnection facilities may drive out existing competitors to LEC wireless companies or
discourage potential new entrants. Likewise, state efforts to retain the traditional one-way
payment of interconnection charges by CMRS providers to LECs would frustrate any bill and
keep mechanism that the Commission adopts in this proceeding: because it would be
impossible to separate the costs of interstate and intrastate interconnection, a state-imposed
access charge regime would effectively force CMRS providers to "double pay" for LEC
supplied termination services for which the LECs were being compensated through bill and
keep.

The Enactment of the Telecommunications Act of 1996 Does Not Affect the FCC's
Authority Over LEC-to-CMRS Interconnection

The Telecommunications Act of 1996 ("1996,Act")121 does not alter the
Commission's plenary authority over LEC-to-CMRS interconnection, including the structure
and level of interconnection rates. Rather, the 1996 Act establishes a complementary
regulatory framework within which telecommunications carriers can obtain interconnection,
access to network elements, and resale capacity to provide telephone exchange service or

101 The inseverability of interconnection rates into are inseverable into discrete interstate
and intrastate components would support plenary Federal jurisdiction over these matters even
under a traditional section 2(b) analysis.

II/ 47 U.S.C. § 332(c)(3). The Commission has held that entry regulation includes not
only direct bans on entry, but also the imposition of terms and conditions that would have the
effect of impeding or frustrating the provision of service. ~ Preemption of State Entry
Regulation in the Public Land Mobile Service, Rewrt and Order, 59 RR 2d 1518 (1986)
("PLMS Order"), rev'd on other l:rounds, National Association of Rel:ulator:y Utility
Commissioners v. Federal Communications Commission, slip op. No. 86-1205, 1987 U.S.
App. LEXIS 17810 (D.C. Cir. March 30, 1987), remand, Preemption of State Entry
Regulation in the Public Land Mobile Service, Memorandum Opinion and Order, 2 FCC Rcd
6434 (1987). The PLMS Order was reversed because the court found that the Commission
did not have the jurisdiction to preempt State regulation of intrastate communications. The
enactment of section 332(c)(3) removes this impediment.

12/ Pub. L. No. 104-104,110 Stat. 56 (Feb. 8,1996).
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exchange access. 131 While the new framework also includes a set of pricing standards -- to
be developed by the Commission 141 and enforced by the states -- these standard~ are
applicable only to interconnection, network elements, transport and termination, and resale
obtained pursuant to the "competitive checklists" established by the new law. lSI The
requirements of the 1996 Act are not intended as the sole means for obtaining interconnection
with a local exchange carrier.

In particular, the 1996 Act does not amend section 332(c)(l)(B) and, in the same
section in which it establishes the new regulatory framework under sections 251 and 252,
explicitly leaves intact the Commission's authority to order interconnection under section 201
of the Communications ACt. 161 These are the sources of the Commission's authority over
LEC-to-CMRS interconnection, including the rates for interconnection. By preserving these
provisions, Congress clearly intended that they coexist with the requirements of new sections

13/ 47 U.S.C. § 251.

14/ The FCC clearly has jurisdiction to develop these pricing standards. Section
251(d)(l) requires the Commission to "complete all actions necessary to establish regulations
to implement the requirements of [section 251]." 47 U.S.c. § 251(d). These requirements
include "just, reasonable. and nondiscriminatory" rates for interconnection and network
access and "reciprocal compensation arrangements for the transport and termination of
telecommunications. ~ 47 U.S.C. § 2SI(c)(2)(D), (3)~ id. § 2SI(b)(S). The pricing
standards established in section 252(d) elaborate these requirements, but they remain the
Commission's responsibility to implement. To conclude otherwise would empower the State
to adopt pricing standards that are inconsistent with or that frustrate the goals of section 251.
Indeed, the FCC is empowered to "preclude" State regulations that are not consistent with
the requirements of section 251 or that "substantially prevent implementation" of those
requirements. 47 U.S.c. § 251 (d)(3).

15/ 47 U.S.C. § 252(d)(I) (pricing standard for interconnection and network elements is
established "for purposes of subsection (c)(2) of section 25 I" and "for purposes of subsection
~ of such section," respectively); llL. § 252(d)(2) (pricing standard for transport and
termination is established "for purposes of compliance . . . with section 251 (b)(S) (emphasis
supplied).

16/ 47 U.S.C. § 251(i) ("Nothing in this section shall be construed to limit or otherwise
affect the Commission's authority under section 201. ").
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251 and 252. 171 Nothing in the statutory language or legislative history of the 1996 Act
suggests any design by Congress to force LEC-to-CMRS interconnection matters into the
new framework established under sections 251 and 252.

More generally, the 1996 Act makes clear that Congress was satisfied with the
successful regulatory framework for CMRS that had been adopted in the 1993 Budget Act
and did not intend for the new statute to alter that framework. IRI In addition to maintaining
the Commission's pre-existing authority over CMRS interconnection matters, Congress
excluded providers of CMRS from the definition of "local exchange carrier" 191 and
specifically preserved the preemption provisions of section 332(c),2°1 Where Congress
intended to modify the 1993 Budget Act's regulatory framework for CMRS, it did so
explicitly.211

FI/4955 \.I

171 ~ H.R. Rep. No. 458, lO4th Cong., 2d Sess. 123 (1996) ("New section 251(i)
makes clear the conferees' intent that the provisions of new section 251 are in addition to,
and in no way limit or affect, the Commission's existing authority to order interconnection
under section 201 of the Communications Act. ") (emphasis added).

181 As Representative Fields observed when Congress began consideration of the
legislation that ultimately became the 1996 Act:

Last year we began the process of building a national telecommunications
infrastructure when we adopted a regulatory framework for wireless
telecommunications services built on the same concepts contained in H.R. 3636.
Today we will take the next step in the process of crafting a national
telecommunications policy as we turn our attention to other sectors of the
telecommunications industry.

U.S. House of Representatives, Committee on Energy and Commerce, Subcommittee on
Telecommunications and Finance, Hearings on H.R. 3636 (January 27, 1994).

191 1996 Act, § 3(a), adding new section 3(44).

201 llh § lOl(a), adding new section 253(e).

21/ ~ ll1.. § 401, adding new section lO (expressly broadening the Commission's
forbearance authority with respect to CMRS providers).
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Dow, LOHNES &. ALBERTSON
A PlI.OFlSSIONAL LIMITED LIAIILlTY COMPANY

ATTORNEYS AT LAW

1200 NEW HAMPSHIRE AVENtJE. N.W•• st.JTTE aoo. WASHINGTON, o.c. 20036-6802
TELEPHONE 202·776·2000 • FACSIMILE 202·776·2222

February 28, 1996

VIA HAND DELIVERY

Mr. William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, N.W., Room 222
Washington, D.C. 20006
STOP CODE: 1170

Re: Ex Parte Communication in CC Docket No. 95-185

Dear Mr. Caton:

Pursuant to Section 1.1206 of the Commission's Rules, notice is hereby given
of. the attached written ex parte communication filed on behalf of Cox Enterprises, Inc., for
incorporation into the record in the above-referenced proceedings.

The ex parte memorandum addresses Commission jurisdiction over
commercial mobile radio services ("CMRS") and interconnection between local exchange
carriers ("LECs") and CMRS providers pursuant to the Omnibus Budget Reconciliation Act
of 1993 and the Telecommunications Act of 1996. The ex parte memorandum also
responds to an ex parte letter jointly filed by Bell Atlantic Corporation and Pacific Telesis
Group in this proceeding. See Letter from Michael K. Kellogg, Attorney for Bell Atlantic
and Pacific Telesis, to William F. Caton, Secretary, Federal Communications Commission,
filed on February 26, 1996 in CC Docket No. 95-185.

An original and two copies of this notice and the attached paper are being
filed with the Secretary's office. If you have any questions, please do not hesitate to
contact the undersigned.

~tted,.

(~e~er K. Harte~
Laura H. Phillips

Counsel for Cox Enterprises, Inc.
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ATTORNEYS AT LAW
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TELEPHONE 202· 776.2000 • FACSIMILE 202· 776·22.22

February 28, 1996

MEMORANDUM

This memorandum analyzes the Commission's jurisdiction over rates, terms and
conditions of interconnection between local ~xchange carriers ("LECs") and commercial
mobile radio service ("CMRS") providers pursuant to the Telecommunications Act of 1996
("TCA") and the Omnibus Budget Reconciliation Act of 1993 ("Budget Act"). Cox
Enterprises, Inc. ("Cox") demonstrates below that the TCA preserves the Budget Act's
exclusive grant of juri3dictional authority to the Commission over CMRS providers and
LEC-to-CMRS interconnection. Accordingly, the Budget Act and the TCA give the
Commission exclusive authority to adopt its tentative proposal to establish an interim bill
and-keep mutual compensation policy for LEC-to-CMRS interconnection in the pending
CMRS Interconnection Notice.!/

I. BACKGROUND

On October 16, 1995, Cox submitted a memorandum - attached hereto - in the
Commission's ongoing CMRS Equal Access and Int'erconnection docketV demonstrating that
the Budget Act vests the Commission with exclusive jurisdiction over CMRS providers and
the rates, terms and conditions of LEC-to-CMRS interconnection)' In particular, the
memorandum showed that the Budget Act's amendments to Sections 2(b) and 332 of the
Act "federalized" all commercial mobile radio services, thereby bringing them within the
exclusive interstate jurisdiction of the Commission.!'

1/ See Interconnection Between Local Exchange Carriers and Commercial Mobile
Radio Service PTO'lJiders; Equal Access and Interconnection Obligations to Commercial Mobile
Radio Service Providers, Notice of Proposed Rulemaking, CC Docket Nos. 95-185, 94-54
(released January 11, 1996) ("CMRS Interconnection Notice").

1/ See Equal Acass and Interconnection Obligations Pertaining to Commercial Mobile
Radio Services, Notice of Proposed Rulemaking and Notice of Inquiry, CC Docket No. 94
54, RM-8012, 9 FCC Red 5408 (1994) ("CMRS Equal Access and Interconnection Notice").

'J/ See Ex Parte Letter from Werner K. Hartenberger, Counsel for Cox Enterprises,
Inc., to William F. Caton, Secretary, Federal Communications Commission, filed in CC
Docket No. 94-54 on October 16, 1995 ("Cox Ex Parte").

~/ See Cox Ex Parte, at 3-9.
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II. DISCUSSION

In an ex parte lener jointly filed on February 26, 1996, Bell Atlantic Corporation
("Bell Atlantic") and the Pacific Telesis Group ("PacTel") argue that the TCA "expressly
strips the Commission of authority to mandate" bill-and-keep interconnection between
LECs and CMRS providersY The Bell Atlantic/PacTel Ex Parte's error-filled
interpretation of the TCA would stand the statutory framework and Congressional intent
on their heads. In fact, the TCA preserves the Commission's exclusive jurisdiction over
LEC-to-CMRS interconnection granted by the Budget Act.

A. The Budeet Act. As the Bell Atlantic/PacTel Ex Parte acknowledges,
"[i]nterconnection between LECs and CMRS is covered by Section 332(c)(1)(B)" of the
Budget Ae;tY The Bell Atlantic/PacTel Ex Parte nevertheless concludes that Section
332(c)(1)(B) deprives the Commission of jurisdiction over LEC-to-CMRS interconnection.
By failing to consider the entire statutory framework of the Budget Act, however, the Bell
Atlantic/PacTel Ex Parte grossly misreads the import of Section 332(c)(1)(B) and fails to
recognize, much less appreciate the significance of, the amendment to Section 2(b).zt
Properly read in the context of the Budget Act, Sections 2(b) and 332(c)(1)(B) vest the
Comniission with exclusive jurisdiction over all aspects of LEC-to-CMRS interconnection.

To begin with, the Bell Atlantic/PacTel Ex Parte fails to address the ramifications of
the Budget Act's amendment to Section 2(b). While it is true that Section 2(b) traditionally
"fences off" from Commission jurisdiction and reserves to the states authority over

2/ See Ex Parte Letter from Michael K. Kellogg, Counsel for Bell Atlantic and
PacTel, to William F. Caton, Secretary, Federal Communications Commission, filed in CC
Docket No. 95-185 on February 26, 1996 ("Bell Adantic/PacBell Ex Parte").

9./ See id., at 5.

ZI The U.S. Court of Appeals for the D.C. Circuit ("Court of Appeals") has held
that "it is beyond cavil that the first step in any statutory analysis, and our primary
interpretive tool, is the language of the statute itself." American Civil Liberties Union v.
FCC, 823 F.2d 1554, 1568 (D.C. Cir. 1987) (citing Landreth Timber Co. v. Landreth, 471
U.S. 681, 685, 105 S.Ct. 2297, 2301 (1985); Blue Chip Stamps 't'. ManoT Drug Stores, 421 U.S.
723, 756, 95 S.Ct. 1917, 1935 (1975); Greyhound Corp. 't'. Mt. Hood. Stages, Inc., 437 U.S.
322, 330, 98 S.Ct. 2370, 2375 (1979».
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"intrastate" matters,!/ Congress expressly amended Section 2(b) to except Section 332 and
, matters thereunder from the boundaries of state authority.!/

The Budget Act shows that Congress delegated jurisdictional authority to the FCC
with regard not only to CMRS providers but also any interconnection that CMRS
providers require of any common carriers, regardless of any physically intrastate facilities or
the intrastate nature of any traffic involved, and irrespective of a preemption analysis.
Section 332(c)(1)(B) provides that:

Upon reasonable request of any person providing commercial mobile service,
the Commission shall order a common carrier to establish physical
connections with such service pursuant to the provisions of section 201 of
this Act. Except to the extent that the Commission is required to respond to
such a request, this subparagraph shall not be construed as a limitation or
expansion of the Commission's authority to order interconnection pursuant
to this Act.

The plain meaning of the first sentence of this provision is that the FCC has authority to
order all common carriers to establish physical interconnection with CMRS providers,
upon request, and pursuant to Section 201 of the Act.jgI The second sentence of Section
332(c)(I)(B) means that the Commission's authority to order interconnection is not altered,
except when the Commission acts in response to a CMRS provider's request for interconnection.
Accordingly, it necessarily follows that the Commission's jurisdictional authority is altered
with respect to requests from CMRS providers for interconnection.

Comparing the terms of Sections 201 and 332(c)(I)(B), moreover, it is evident that
Section 332(c)(I)(B) expands rather than limits the FCC's jurisdiction over CMRS. Section
201(a) provides:

It shall be the duty of every common carrier engaged in interstate or foreign
communication by wire or radio to furnish such communication service
upon reasonable request therefor; and, . . . in cases where the
Commission, after opportunity for hearing, finds such action necessary or

II See 47 U.S.C. § 152(b); Louisiana Public Serv. Comm'n v. FCC, 476 U.S. 355,
370 (1986) ("Louisiana PSC).

21 Section 2(b), as amended, provides that: "Except as provided in. . . [S]ection
332, nothing in this shall be construed to apply or to give the Commission jurisdiction
[over intrastate telecommunications]."· 47 U.S.C. § 152(b) (emphasis added).

lQI Section 201 of the Act authorizes the Commission to order common carriers
to provide service and to make physical interconnection available, upon request. 47 U.S.C.
§ 201(a).
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desirable in the public interest, to establish physical interconnections with
h . 0 IIIot er carners ....-

While the duty to provide interconnection under Section 201(a) extends only to those
common carriers "engaged in interstate or foreign communication," Section 332(c)(l)(B)
makes no distinction between interstate and intrastate common carriers, but rather,
provides that "the Commission shall order a common camer to establish physical
connections" with CMRS providers. That, of course, is consistent with the amendment to
Section 2(b), which excepts CMRS services provided pursuant to Section 332 from the
statute's jurisdictional distinction between intrastate and interstate services. Furthermore,.
while Section 201(a) requires interstate and foreign common carriers to establish physical
interconnections only with respect to "other carriers", Section 332(c)(1)(B) specifically
identifies "any person providing commercial mobile service" as being within the ambit of
the statute's interconnection privileges.

In contrast, the Bell AtlanticlPacTel Ex Parte glosses Section 332(c)(I)(B) as "simply
stat[ing] that physical interconnection arrangements must be established 'pursuant to the
provisions of [S]ection 201['] . . . , [and] Section 201 has never been thought to trump
state rate making authority under Section [)2(b)."W This assertion quite plainly
misunderstands the scope of the statutory changes contained in the Budget Act. CMRS
was declared an interstate service and, therefore, jurisdiction over the rates, including the
rates for interconnection to this interstate service, were federalized.lll Accordingly, state

ill 47 U.S.C. § 201(a).

III Bell Atlantic/PacTel Ex Parte, at 5.

UI Under Section 2(a), the Commission has comprehensive jurisdiction over
interstate and foreign communications: See Operator Services Providers ofAmerica, 6 FCC
Red 4475,4476 n.17 (1991) ("Operator Services of America") (quoting Nat'l Ass'n of Reg.
Util. Comm'rs v. FCC, 746 F.2d 1492, 1501 (D.C. Cir. 1984) (interstate and foreign
communications are "totally entrusted to the FCC"); Telerent Leasing Corp. et aI., 45
F.C:C.2d 204, 217 (1974) (the Commission has "plenary and comprehensive regulatory
jurisdiction over interstate and foreign communications"), ajf'd sub nom., North Carolina
Util. Comm'n v. FCC, 537 F.2d 787 (4th Cir.), cert. denied, 429 U.S. 1027 (1976». The
FCC's jurisdiction over interstate and foreign' communications is distinct from state
authority, "Congress having deprived the states of authority to regulate the rates or other
terms and conditions under which interstate communications services may be offered." See
Operator Services of America, 6 FCC Rcd at 4477 nn.18-19 (citing AT&T and the Associated
Bell System Cos.; Interconnection With Specialized Carriers in Furnishing Interstate and
Foreign Exchange Service in Common Control Switching Arrangements, 56 F.C.C.2d 14, 20
(1975) ("The States do not have jurisdiction over interstate communications"), a.f!'d sub
nom., California v. FCC, 567 F.2d 84 (D.C. Cir. 1977), cert. denied, 434 U.S. 1010
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ratemaking authority alleged by the Bell Atlantic/PacTel Ex Parte to be "untrumpable" is
in fact irrelevant with regard to LEC-to-CMRS interconnection.

B. IhLIslccommuniqtiQOS Act of 1996 ("rcA"). The TCA introduces
requirements for LEC provision of interconnection and establishes a new general class of
common carrier entity that is entitled to interconnection called a "telecommunications
carrier."llf Because CMRS providers generally fit the definition of "telecommunications
carrier", the question arises whether the interconnection provisions of the TCA alter the
Commission's exclusive jurisdiction over LEC-to-CMRS interconnection. Review of the
interconnection provisions of the TCA shows, however, that the Commission's exclusive
jurisdiction granted by the Budget Act over LEC-to-CMRS interconnection is left
undisturbed.

'Section 251 of the TCA governs LEC provision of interconnection to
telecommunications carriers. In particular, Subsection 251(b)(5) imposes an obligation on
all LECs to establish reciprocal compensation arrangements for the transport and
termination of telecommunications.Y1 In addition, Section 251(c)(2) imposes a duty upon

(1978); AT&T v. Pub Serv. Comm'n, 635 F. Supp. 1204, 1208 (D. Wyo. 1985) ("It is
beyond dispute that interstate communications is normally outside the reach of state
commissions and within the exclusive jurisdiction of the FCC"».

14/ "Telecommunications carrier" means any provider of telecommunications
services, except that such term does not include aggregators of telecommunications services.
A telecommunications carrier shall be treated as a common carrier under the Act only to
the extent that it is engaged in providing telecommunications services, except that the
Commission shall determine whether the provision of fixed 'and mobile satellite services
shall be treated as common carriage. 47 U.S.C. § 153(49), TCA, at § 3.
"Telecommunications service" means the offering of telecommunications for a fee directly
to the public, or to such classes of users as to be effectively available directly to the public,
regardless of the facilities used. 47 U.S.C. § 153(51), TCA, at § 3. "Telecommunications"
means "the transmission, between or among points specified by' the user, of information of
the user's own choosing, without change in the format or content of the information as
sent and received." 47 U.S.C. § 153(48), TCA, at § 3.

il/ See 47 U.S.C. § 251(b)(5), TCA, at § 101. The TCA expressly excludes CMRS
providers from the definition of a "local exchange carriers" subject to Section 251's
interconnection obligations. Section 153(44) states that:

The term "local exchange carrier" means any person that is engaged in the
provision of telephone exchange service or exchange access service. Such
term does not include a person insofar as such person is engaged in the
provision of commercial mobile service under section 332(c), except to the
extent that the Commission finds that such service should be included in the
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all "incumbent"J!! LECs to provide just, reasonable and nondiscriminatory access to
unbundled network elements, at any "technically feasible point within the carrier's
network." lZl

In interpreting the status of the FCC's jurisdiction under Section 251, the "savings
provision" in Section 251(i) provides important statutory guidance: "Nothing in [Section
251] shall be construed to limit or otherwise affect the Commission's authority under
[S]ection 201. "J!! Thus, the FCC's authority to set parameters for interconnection under
Section 251 is in addition to that it already possesses under Section 201 of the Act. The
legislative history regarding Section 251(i), moreover, supports this reading:

New subsection 251(i) makes clear the conferees' intent that the provisions of
new section 251 are in addition to, and in no way limit or affect, the
Commission's existing authority regarding interconnection under section 201
of the Communications Act.al

Accordingly, any authority granted the FCC under the interconnection provisions of
Section 251 only amplifies the power the FCC already possessed. Because the Budget Act
already gives the FCC exclusive jurisdiction to respond to requests of CMRS providers for
interconnection to LEC networks under Section 201(a) of the Act, Section 251 of the TCA
"in no way limits or affects" this authority.

By concluding that the TCA "expressly strips" the Commission of jurisdiction over
local interconnection agreements, however, the Bell AtlanticlPacTel Ex Parte notably fails

definition of such term.

47 U.S.C. § 153(44).

III Incumbent LECs are defined as including all traditional LECs that, upon
enactment, have interstate access charge tariffs on file or are members of the National
Exchange Carriers Association's C'NECA") interstate access tariff. Ste 47 U.S.c. § 251(h),
TCA, at § 101. All telephone companies that participate in the distribution of carrier
common line ("CCL") revenue requirement, pay long term support to NECA common line
tariff participants, or receive payments from the transitional support fund administered by
NECA are deemed to be members of the association. 47 C.F.R §69.601(b). A person or
entity that, on or after enactment, is a successor or assignee of a NECA member is also an
incumbent LEC.

171 See 47 U.S.c. § 251(c)(2).

ill 47 U.S.C. § 251(i), TCA, at § 101.

.121 See Conference Report, at 123.
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even to mention Section 251(i) or the legislative history. Furthermore, the provision of the
TCA upon which Bell Atlantic and PacTel do rely, Section 251(d)(3)(A), supports the
contrary proposition. Section 251(d), taken as a whole, lends support to the interpretation
that the TCA does not limit the FCC's exclusive jurisdiction over LEC-to-CMRS. .
mterconnectlon.

Section 25l(d) directs the FCC to complete a rulemaking to implement the TCA's
interconnection provisions. With regard to state interconnection regulations, Section
25l(d)(3) provides that the Commission may not preclude certain state commission actions
and establishes a three-pronged test for preemption. Section 251 (d) (3) arguably expands the
Commission's jurisdiction with regard to interconnection because its three-pronged
standard for FCC preclusion of state regulation is much looser than Louisiana PSCs
preemption standard.

Under Louisiana PSC, the FCC may not preempt state regulation if: (i) it is possible
to separate the intrastate and interstate portions of the service; and (ii) the state regulation
is consistent with the federal purpose.~ Unlike Louisiana PSC, however, Section 251(d)(3)
does not require a finding that the Commission determine it impossible to separate the
interstate and intrastate portions of telecommunications in order for the Commission to
preempt state regulation. Rather, the three-pronged preemption test under Section
251(d) (3) provides that:

the Commission shall not preclude the enfqrcement of any regulation, order, or
policy of a State commission that: (A) establishes access and interconnection
obligations of local exchange carriers; (B) is consistent with the requirements of this
section; and (C) does not substantially prevent implementation of the requirements
of [Section 251] and the purposes of [the competitive markets section of the
TCA].lll

Section 251(d)(3) thus means that the FCC may not preempt a state when the state
regulation meets all three prongs of the test. The logical corollary of the preemption test
enunciated under Section 251(d)(3), however, is that the Commission may preclude
enforcement of any state regulation, order or policy that either. (i) does not involve access
and interconnection obligations of local exchange carriers; OT (ii) is not consistent with the
requirements of Section 251 or substantially prevents implementation of ·Section 251; or (iii)
does substantially prevent implementation of the purposes of Section 251 or the
competitive markets section of the TCA. While the two-pronged Louisiana PSC test
requires the FCC to show both ins.everability of intrastate and interstate matters and state
frustration of a federal purpose to justify preemption, therefore, Section 25l(d)(3) shifts the

ZQ/ See 476 U.S. at 372-376.

Zl/ See 47 U.S.C. § 251(d)(3), TCA, § 101 (emphasis added).
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burden to authorize the FCC to preempt any state regulation that fails to meet any single
prong of the three-part statutory test.

The TCA, moreover, preserves the Budget Act's expansion of the FCC's jurisdiction
with regard to CMRS providers. Section 253 of the TCA authorizes the FCC to preempt
state regulations that impose barriers to entry by telecommunications carriers. See 47
U.S.C. § 253. Section 253(e) provides, however, that "[n]othing in this section shall affect
the application of section 332(c)(3) to commercial mobile service providers." Section
332(c)(3) prohibits states from regulating rates and entry with respect to CMRS providers
and gives the Commission exclusive authority to determine whether a state petition to
regain rate or entry regulation authority has met the statutorily required showing.W
Accordingly, Section 253(e) provides that the Commission's exclusive authority over CMRS
interconnection and state petitions to regain authority to regulate CMRS is unaffected by
the enactment of the TCA. Moreover, any contrary conclusion would be inconsistent with
both the intent of the Budget Act - to free CMRS from a state-bY-litate substantive
regulatory process and the TCA - which confirms that states may not maintain barriers to
competltlve entry.

Finally, the Bell Atlantic/PacTel Ex Parte also fails to consider the TCA's treatment
of wireless carriers under the provisions governing Bell Operating Company ("BOC") entry
into iIiterLATA markets. Section 271(c)(1) of the TCA requires that a BOC demonstrate
that it has entered into at least one interconnection agreement with a "facilities-based
competitor" as a competitive precondition to its entry into interLATA markets. Section
271(c)(1) also specifically provides that an interconnection agreement with a cellular carrier
is not a sufficient predicate for BOC interLATA entry authority. Given that Congress
thus considers cellular service to be in an entirely different competitive market from
landline local exchange service (which is plainly reflected in both the Budget Act and the

'2:11 The Commission also has sole discretion to "grant or deny" any state petition
for authority to regulate the rates of CMRS providers. Section 332(c)(3)(A) grants the
Commission exclusive authority to decide whether a state has sufficiently proven either
that market conditions with respect to CMRS fail to adequately protect intrastate CMRS
subscribers from discriminatory or unjust and unreasonable rates or that such non
competitive market conditions exist and CMRS is a "replacement for land line telephone
exchange service for a substantial portion of the telephone land line exchange service
within [a] State." 47 U.S.C § 332(c)(3). This provision (and the Commission's rules) plainly
contemplate that a state demonstrate that CMRS service has replaced or has become a
substitute for a substantial number of landline telephone subscribers before a petition could
be granted. See 47 C.F.R. §20.13, State Petitions for authority to regulate rates. Even if a
state has sufficiently justified grant of a petition for rate regulation authority, the duration
of such authority may be limited "as the Commission deems necessary." 47 U.S.C. § 332 (c)
(3)(A). In either case it is the Commission, using rules it adopted pursuant to its
implementation of the Budget Act, that is required to assess any state petitions.
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TCA), the TCA cannot "expressly strip" the Commission of authority over LEC·to-CMRS
interconnection as the Bell AtlanticlPacTel Ex Parte assens.
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III. CONCLUSION

The provisions of the TCA support the conclusion that the FCC has exclusive
jurisdiction over all LEC-to-CMRS interconnection rates and traffic.~/ The interconnection
provisions of Section 251, in conjunction with the "savings clause" in Section 251(i),
explicitly state that the FCC's authority to establish requirements for LECs to provide
reciprocal compensation is in addition to authority it already possesses under S~ction 201 (a)
of the Communications Act of 1934. Contrary to the Bell Atlantic/PacTel Ex Parte,
moreover, Section 251(d)(3) expands rather than limits the Commission's authority with
regard to interconnection by loosening the Louisiana PSC preemption test. Furthermore,
the preemption provisions regarding state barriers to entry by telecommunications service
providers contained in Section 253 are consistent with the Budget Act's elimination of state
rate and entry regulation over CMRS providers. The exclusion of cellular service as a
predicate to BOC interLATA entry authority under Section 271(c)(1) of the TCA further
supports the conclusion that the TCA does not alter the Commission's exclusive
jurisdiction over CMRS and LEC-to-CMRS interconnection under the Budget Act or its
ability to establish an interim bill-and-keep mutual compensation policy.

21/ The pricing standards set forth in Section 252(d) are applicable only to the
process of state approval of interconnection agreemen.ts, and in no way l~mit the .
Commission's authority under the Budget Act regarding LEC-to-CMRS mterconnectlon.
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MEMORANDUM

This IDIIIlOI'MmD .,-_ die scope of die Federal CC'IIImIJIjratjo
Commission's ("Commiuioll") juriIcIictioIl over dII r-. ....... of DIrconrw:tion
between commercial mobile I'Idio .mce (·CMJtS·) pro~ IllS local ncM • CIl'riers
("LECs"). Cox dIlDo tbIt ... of chlm,.. co tbiI CcnmjeioD's juriIdk:tioD oYer
CMIS UDder the 1993 Act. die CommiIIioa bIJ excluliw 18 jIIriIdk:tion over
CMIS. iDcludiDIl'IfIS lIIOCi••d with bodl u.-_ ..~ CMIS DIrcon-:tion
becwIeD LEes aDd eMU providen. AccordiDIlY, dille is 110.. for die C-mjeejm to
preempt the stares to order dII pa,... of 1DU1I'II compeIIIIIion for tbI terIIIiDIrion of~
on the respective LEe aDd CMItS DIlWOrts. •

I. BACEGIlOlJND

Tbe Com...... Act cowil' l.duIl repIIIDry ..... for • __ aad
iDIruWe wireliDe CO'DDP'...... SCIioD 2(1) of die Act CODIIas upoIl die CcwmiMton
exclusive juriJdictioa O\W "an~ IIId foRip CQIW'........ by will or ndio
.... "1' UDder tbiI~ ....., die CMwMon is empo.... to reaw
common cmim ....... in a-u. ee-mrrlie.... SecIioD 2(1) 1IIIIiII CewmiM10ll
jurisdicUoll "widl feIPICl to 0 -'11, cis ........*-, .w.. flcilidll, or
rep1aIioas for or in ,nne_ wiIIl cc:--"IIic1dnl ... .•,1 '" die
Commj-ioD his soupr to _1111.7 crom--k..- or
iD&roduce DIW~ _ ..... it_ om__1Iy ,_..-
with iDcoDs-. policill. Ia c-. die COI'-iWoD bIJ "' ill juriIdic1ioaal
bouIIdary. courts baw l'I'MIId die Ccwn....r

1'11I CD • ..', jurildielioD OWl' co mll.__ PlO"" by mobile rIdio
is "'ly clitia. frcIa .. C.....'s juriIdicdaD owr , ~. 1'bI
Qmajtw Btertr~ Act of 1993 (tbI ...... Act·) ru ,1y "'ipt the

15ft 47 U.S.C. § 152(1).

15ft 47 U.S.C. § 152(b).

3Sft1..Dlli.JUlltG Public s.v. c..',. y. FCC. 476 U.S. 355 (1916) (·Loa.·," psc.).~.!!!.,
t:IUD~ y. FCC. 791 F.24 1515 (D.C. Cir. 1916); Nt1I'I Au',. t1/.,. unl. '-'UfQnI n
v. FCC. sao F.2d 422 (D.C. eir. 1919). . '
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ballDCe of federaJJstat.e jurildiction over CMRS. In the Budpt Act Coupess ameDded
Section 2(b) aDd Section 332 aDd reclusified all existiDI mobile services u eitber CMItS or
private mobile I'Idio services ("PMRS").l' One of me maiD purposes of the Bud.. Act wu
to fOSter the natioDwide IfOwtb of wireless telecommunicatioas by establishi", a uniform
federal regulatory framework for all mobile services.

ArvDded SectioDs 332 .. 2(b) rewroIe the trIdiIioDa1 bouadariet of
jurisdiction over mobile.mces. The states DO 10llllf enjoy rue .. eaay replatiOD

authority over CMRS proviclers.l' Radler. tbeir awbority is limited to oven.iD1 the "terms
aDd COIIditioas" of. CMIS IIId PMRS .mea provic*l to ad u.n. The ..... Act tbus . l
eljm.'" stall su"""mve jurildicUoD over wire.. COIIIIDOIl carrier.me.. Substamive
repIatioD of CMRS baa~ fldlralized aDd. bee_ juriIdicdoa CMr eMItS is DO

10Dpl'divided. audIority over eMItS iDlercoDDlCtioD is DO l~ jurildicdQaal1y split.

ArJUiDI tbIlllDlDdecl SectioDs 332111d 2(b) e..-ly SW-1apII stare autbority
over iDIrutare eMItS ra-. but does DOt e..-Jy autborize till CommiuioD to rep1afle
iDIrutare CMRS rateS, so.- bave...,....s tbIt Co....- may bave CIWI&IdI"~
void" UDder wbich DIiIbIr till FedIrallOv DOl' till .. bas fII'IIItory audIority
over till formerly~ CMIS r.-.r Ai in dlillIIIIBO, dais tbIory is .
coanry to till plaiD ...... aDd ....IMift biItory of till IIJdIlt AI:t. CcwmiM\oD
MloptioD of d:aiI~ void dIIory would IIIWfy till Budaet Act lilt Coapess's iDrem
that CommissioD direct till evolutioa of wiI'eIeII DllWOID OD I IIIIioDwide buis.

D. C.' d•• J••" •• 0.. CMB .. LIe "'011_." II
C. dS ••• WIll ....... 1\1. ... .. L",d.l.. m..,. 01~
.... 332 1M 2('0),

ImIw of dill Jr. N:t. lilt .. lllillMiw m-xy eM"'. die FCC's sole
audIority over eMItS to La: ins~ TIll ..... AI:l•.,..... till CCIDIII-ioll's
juriIdicIioD to occupy dII fIIId, ... dIID--.. prior liIDiII OIl or~ till
Cemwium'sjurildi=DDB CMr~ r.- for mobile ......1' AccoIdiDIlY, die

6S. 47 U.S.C. I 332(d).

's. 47 U.S.C.. I 332(c)(3),.M. "lIuli bilow, dill MAI:lpcovilln"-.: if
~ me FCC"for 10._ .UIII....... __ive . OWl' otIS plOY
tilly CIIl dtiiIoiA. dill CMIS ... _0. a _. II. ftdIticwl ,.,liM CIdIIIIIo
service for I subsbnrill portioIl of dill pIIItUc wiIbiD die _.

65ft CeUuIIr _DIn A.IIociIIioD PedIioD fork~ in PIt. Doc_ No. 94-105 It
6 (tuecl JUDI 19, 1995).

75ft McCaw Cellular CCWIIIIIIIicacio, IDe., Reply Co-Pellll, in P1l Doctet No. 94-105
(cedi·..t..)
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Commiuion DIed DOt preempt to rep1ale the entire iDterconDlCtion IlI'IDpmem between a
LEC and CMRS provider; such preemption has already occurred by swwe.

1. Srtt- ~. !be Budpt Act places i.DIruwe CMRS iDrercoDlllCtion
rates uDder the CommissioB's exclusive jurisdiction by its IJDIftdmeDU to Section 332(c:) aDd
2(b) of the Act. Section 2(1) Jives die CommisIioD exclusive juriIcIictioD over all iDterstate
teltcOllllNlDic:atioDS.r SecIioD 2(b) "feD::es off"f from Commip. jurildicti01l all "charaes,
c:1aPificaDoDS, pl'lCtices• .-vices. flcilities. or repIaIioIII for or in c:oDDlCtion \Vim
iDIrutare c:oll1lllUllicatio ~ice by wire or radio of lIlY carrier . . . ." jW UDder the
s.... Coun's u.rpnIMioG of SectioIl2(b) in die,.. AI:t 1..DIIUiIJ1IIJ PSC I
decision. the"Commjuioll is denied jurildicti01l oYer all of iIII:rurare
telecommuDic:atiODS tbat lie severable from tbe iDIersWe ponioIl or do DOt c:oatIict with a
Federal policy.u'

Tbe "Ill Act. 110.... IIDIDded Sectic8 332(c:) ad 2(b) ad ....1Ides
1..DIIUiIJ1IIJ PSC with repId to .. juriIdictioIl over CMIS. 1'be Ccwnmi-ioG in
LotIi.ritIIItJ PSC arped dill it bid audIoriIy UDder SectioD no of die At:t to pNIIIIpt ..
dIpnlCiation repIaIioIII. In rejleti. tbiI~. till Court .. tbat tbe maiD c:" ill
SectioD 2(b) -". . . ....... in mil c...... sbIIlbe~ to Ipply or to 1M till
CO""D-ion juriIdictioD wiIIIl'IIIpICt to" i1a_ DIJIa.-n.......... - is iIIeJf • "rule of
statutory CODStrUCDoa. . . . [dill] prI••aII ill OWIllplCiftc u.nacdoDI reprdiq tbe
comet approach to tbe wbicb applies to bow we sbaWd reid (SecIion] 220.""*' .

Co.- tbI iDida1 c:" iIIIroduciDI SectioD 2(b) ~ 1 dim:t
umit«ion on tbe maiD c__ of SIcdaD 2(b). wbidl LoIIiIitIItIJ nc renDId 1 "rule of
swutory coasauctioa." 1111I IdwrbiIl cJIuIe lim_ tbe maiD c:1Iu.Ie of Section 2(b). u
!DOlt receaI1y ....-wi by tbe 1M.. At:t. providll:

E1ccftIt til plWi.d iIIl«IiDtu 223 tIIrr1fIIlI 227 t1/ dIU d*.
inclariw. .. SftIiDft JJ2 . . . ,aOdriDI ill mil c:bIpaIr

(...c:oeie"d)
(fUId MIIda 3. 1995) (-...caw Reply Comw..").

IS. 47 U.S.C. 1 152(1).

9S. LoIIiIiGntI nc. 476 U.S. 3'70.

lOS. 47 U.S.C. 1152(1)>).

liS. LoIIiIiGntI nc. 476 U.S. 372-376.

125ft LoIIiIiGntI PSC. 476 U.S. 11373.376-7 D.5.



·4·

sball be cODllrUlCi to apply or to give the Commission
jurisdiction [over imrastate telecommunications].W

As shown below. Section 332 IrIIIIS the Commismn sole awbority over all CMRS rates aDd
emry issues. Accordiqly, the plaiD taaauaIe of Sec:tioDs 2(b) aad 332 of the Act, as
amendIcl by the Budaet Act. reserves exclusive jurildic1ion over all sube9nrive replation of
CMJtS to the Commjaioo. widlout NIII'Cl to their former chIncterizaIion u· iDliutate.
Srated ditferendy, Section 2(b)'s~ of jurildiclioMl autiority over wirelesa
intrutate eommon curiIr eellccemg1licaaons to the _, dilcuslld in Loui.JiGItG PSC, bas
been eUminalld.w The~ Coun found in LotIiIitInG PSC cbat till Ccwniuton's
decision to override Sec:UoD 2(b) bad lID lep1 fOl"""iml. It aJIo obIIrYtd, bowever, tbat
C~ cou1d provide • b"""iml.J.lI In mcri. eM .... AI:t ill 1993,C~ did
precilely wbat the LotIiIitInG PSC tou.t1~ in 1916 - CODpaI speciftcaIly deleptld
autbority to the Commiaioll to repJIIe CMIlS.

C~ .. IIIIIIIded Section 2(b) in similar eim·.... to remove JIIte
jurisdiction wbere it wu __sary or appropriate to Idvua • federal purpoII. In
I'IIII'ictiDI Section 2(b) ill 1918 to acepr ImencIme1a to r.be pole .nac..... provilica ill
SectioD 224 of the Act.C~ stared tbat the 1IIIIDdmeal:

moclifieI u_,. (S]eclioD 2(b) . . . wbicJllimitl the
jurildictioa of eM CQiIIWi-ioD OWl' COliMWCri• c:miIn to
[S)ecQoaI101 tbnJaIh 205 of. . . till [A)ct. SiDce [die
....... pole ...IIIDW provision) would aM die
C()IDD!-' CATV pole IIIIC.... NpIIIDry audIoricy CMI'

CO'N'1i. ee--micltka COIDIIIOIl carriIn 0IMrwiIe ...
from die of tile 1934 [A]ct. . . " cmfIlct ...
blew.. dill' OD die C.....'. juriIdiedoD of
(S]eclioD 1(b) .. ill ., 10~ UIIIIr~ ..
[S]eclioD Z24. . . . ['1111 ...... to SlcDDll 2(b)]
rllDlMl dIiI coat&:t by i..,';" .. jwildictiol.a1~
of [S]ee- 1(b) • tbIy would ocbIrWiIe apply 10 pr.,.s
["'%24.-

1JS« 47 U.S.C. 1152(b) (1995) <-._illddId).

~~~~~~~~~~~~l=rlltol
(- Ex PGM-).

155ft itl., 476 U.S. It 3~.

16Sft S. Rep. No. 95-510, 95dl COllI., lit s.. 26 (1911), ,.,1'iIWtl ill 1971 U.S.C.C.A.N.
(co-i......)
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Similarly, wbeD Co.. eDlCtld the telephoDe relay service ("TRS") provisioDS by addu.,
new Section 225 to the COID1DI1Dications Act (as pan of the Americus with Disabilities Act
of 1990) aDd the relemarketial fraud provisioas by addilll DIW Sectioa 228 to the
Communications Act (in die TelepboDl CODSWDer ProfectioD Act of 1991), a reference to
these provisions was included in Section 2(b) to remove. any limiWioDs on me Commission's
jurisdiction over tbe subswUive provision's subject macrer. J1/

By IIDIIIdiII SectioIl 2(b) to UIOCiIre Section 332 with die provisions of the
Act lovet'DiDI pole ItIIe....., TIS requjremeaD, IIId 1IIiImIrbtiDI, SectioD 332 read in
conjuaction with Section 2(b) veIlS me CormniMioa widl jurildicdoD over CMRS. This I
cOIICluIion is compelled bIcau. dleldverbial c" ia SectioIl2(b) I'IIUdiDI me Act's pole
aaacbmeDls, TIS, tellalubciDllIId CMRS proviaiom IaIlIiftIs .. Coun's dinctioa in
LoIIisiI.IntJ PSC tbat me maiD claUle of SecUOIl 2(b) be I IIrule of .11fOrY COIIIIrUCtioa·
specifyq that DO otblr provisiolll of die Act bec~ to live die Conniuioll
jurisdiction over iDautare telecomDMUlicatioDS.

2. hrt'F·m~ Sectioa 2(b), U _Ddld, diccIIII dill die .....me
1-

proviliOal of SecUoa 332 will~ die~ of die C..iMion's juriIdictioa over .
CMItS. SecIioD 332, min. U IIM'¥Md by die ..... AJ:t. an- till CcwnillioD IOIe ~
audIority to repa1Ife all~.. aad "...... r.- aad .-y ...... of eMItS. In oct.
words, Section 332 bas so.~. CMRS .,icellbIt die DDCioD of aD .iIIruf,aIe" or
"local" portion of tile service baa DO effect OIl die CommWioQ's juriIdicQoD.lr A mdina of


